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Justice Sills also noted that posses-
sion of a scale does not a dealer make.
“Anyone with the lawful right to pos-
sess marijuana will need to take precau-
tions not to insure that he or she does
not get ‘ripped off’ by a dealer, but that
he or she does not possess more than the
eight ounces contemplated by the Act.
Practical difficulties of obtaining the
drug also explain why a patient entitled
to possess it under state law might want
to keep an extra supply on hand within
the legal amount, since supplies would
not be reliable.

“The record fails to show that Deputy
Cormier is any more familiar than the
average layperson or the members of this
court with the patterns of lawful posses-
sion for medicinal use that would allow
him to differentiate them from unlawful
possession for sale. In other words,
Cormier was unqualified to render an
expert opinion in this case. Under Hunt,
that means there was insufficient evi-
dence to sustain the conviction.”

Dr. Sullivan Comments
Robert Sullivan, MD, was called to

testify for the defense when People v.
Christopher James Chakos was tried on
Jan. 11, 2006, in Orange County Supe-
rior Court.  Sullivan confirmed that he
had authorized Chakos’s use of cannabis,
and estimated the appropriate dosage to
be 1/8 to 1/4 ounce per week.

About the appellate court ruling,
Sullivan commented: “Good for Chris!
Good for him for seeing it through. I feel
heartened by the rationality of these
judges. Too many of our patients get
harassed, and this seems like a decision
their lawyers can put to good use.”

Inappropriate prosecution of medical
cannabis users affects doctors as well as
their patients. “We spend a lot of time
writing letters confirming that our pa-
tients are legitimate,” Sullivan says.  He
has been called to testify five to eight
times a year, and so has his partner,
Philip Denney, MD.

“It’s not as simple as it sounds,”
Sullivan notes. We have to cancel our
patients for the day, travel to the court-
room, and very often we find out that
the trial has been delayed for one reason
or another.”

Sullivan thinks the Chakos ruling will
compel law enforcement agencies in

California to provide training that satis-
fies the Fourth District’s standard of ex-
pertise. “Who gives the training and what
it consists of will be important,” he says.

To date the California Narcotics Of-
ficers Association informs its members
that marijuana has no medical uses what-
soever. Training in what doctors and sci-
entists have learned —and what the state
Health & Safety code says— can only
make the situation better for all con-
cerned.

   From Attorney Kristen Erickson:
“Chris had far less than the 8 oz. he

was entitled to have under the CUA, yet
the officer emphasized the quantity as
being indicative of sales. This is typical
narc testimony.  Whatever the amount
in the particular case is what they will
testify is indicative of sales.  The differ-
ence here is that the amount possessed
was also indicative of lawful use, which
isn't the case with other drugs.

“Also, just for the record, Chris was
totally cooperative and took the cops to
his house to search, which he had every
right to refuse!  They didn't have a war-
rant and were not in close proximity to
his house when he was stopped.  He cer-
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tainly exhibited ‘consciousness of inno-
cence’ here.

“Overall, I am so pleased with the de-
cision.  Law enforcement has done noth-
ing but ‘dis’ the voters that supported the
CUA. They have applied the same
cookie-cutter approach to these cases as
they do to every other case and have re-
fused to become educated about the
needs and practices of legitimate mari-
juana users.  Hopefully this decision will
bring some much-needed change to law
enforcement's approach to these cases
and these clients.”

Kristen Erickson

The boss’s sacred right to fire a
worker supercedes the worker’s legal
right to fire up a medicinal herb in his
own house on his own time, the Califor-
nia Supreme Court has ruled in the case
of Ross v. RagingWire. To reach this
conclusion the Court had to violate its
own impeccable logic in People v.
Mower, a 2002 ruling that defined phy-
sician-approved cannabis users as equal
to —“no more criminal than”— pre-
scription-drug users.

Discrimination by employers has
been, arguably, the single biggest factor
limiting implementation of Prop 215 in
the years since its passage. Countless
thousands of California workers have
been fired, or threatened with termina-
tion, or not hired in the first place be-
cause they tested positive for marijuana.
Millions more won’t consider marijuana
as a treatment option for fear that it could
cost them their jobs.

Gary Ross, now 45, got injured while
in the Air Force in 1983. While he was
working on a plane he fell and landed
directly on his tailbone, breaking several
transverse processes in his lower back.
His service-connected disability quali-
fied him for vocational rehabilitation. He
trained in the computer field and became
successful over the years as a systems
administrator.

Veterans Administration doctors put
Ross on a series of pain-killers. “Soma
was popular for a while until they found

Employer’s Right to Fire Workers Supercedes
State Law, Says California Supreme Court

Ross v. RagingWire

it highly addictive and took it away,” he
says. “Flexoril. Valium. Percocet.
Demerol. Vicodin.” In 1999, concerned
about the side-effects of high doses of
Vicodin (which is hydrocodone and
Tylenol), Ross went to see Tod Mikuriya,
MD,  and got an approval to medicate
with marijuana.

In 2001 Ross was hired by Raging-
Wire Telecommunications of Sacra-
mento. He presented his approval letter
from Dr. Mikuriya at a pre-employment
drug test and notified RagingWire’s hu-
man resources department that he used
marijuana only when off-duty and not
at the work site.

After Ross tested positive, Raging-
Wire fired him.  He sued for discrimina-
tion, arguing that he had been using le-
gally under California’s Health & Safety
Code. He had a documented disability
and a doctor’s approval; he smoked at
home in the evening; he neither used nor
was impaired at the workplace.
RagingWire argued that it had a right to
fire Ross for testing positive because
federal law prohibits all marijuana use.

 The Sacramento Superior Court and
the Third Appellate District Court ruled
for RagingWire. Ross took his case to
the California Supreme Court, repre-
sented by Sacramento defense special-
ist Stewart Katz and Joe Elford of Ameri-
cans for Safe Access.

Ross stated a claim under California’s
Fair Employment and Housing Act
(FEHA) which bars employers from fir-
ing workers for “physical disability” or
“medical condition,” and obligates them
to make “reasonable accomodation” for
disabled employees. The accomodation
Ross sought was a waiver of Raging-
Wire’s requirement that employees test
negative for marijuana.

Ross also cited the law created by
SB420, which states that “Nothing in this
article shall require any accomodation
of any medical use of marijuana on the
property or premises of any place of
employment or during the hours of em-

ployment.” The five co-authors of
SB420 supported Ross with an amicus
brief saying that their bill was based on
the assumption “that the FEHA does re-
quire employers generally to
accomodate off-duty, off-premises medi-
cal cannabis use by their employees,
absent an undue hardship.”

Werdegar opined that the legislature
as a whole did not share this assump-
tion, i.e., did not know what they were
voting for when they passed SB420.
“Amici do not assert,” wrote Werdegar,
“that they shared their view of the pro-
posed legislation with the Legislature as
a whole. We therefore have no basis for
imputing the authors’ views to the whole
Legislature.”

Ross’s second claim was based on the

“The ruling for RagingWire brings to mind my old law
school professor, who used to say, ‘No case is ever decided
on the law. First the judges decide what they want to do,
then they find the reasoning.’” —Bill Panzer

ten by Justice Kathryn Mickle Werdegar,
who should know better —her husband,
David Werdegar, MD, used to run San
Francisco General Hospital.

Werdegar’s key point was that the
voters, in passing Prop 215, never
“intended... to change employment law.”
Since there was nothing in Prop 215 it-
self suggesting that voters did not want
medical-marijuana users to have the
same rights in the workplace as, say,
Zoloft users or insulin users,  Werdegar
cited the ballot arguments written in sup-
port of Prop 215: “The proponents... de-
scribed the proposed measure to the vot-
ers as motivated by the desire to create a
narrow exception to the criminal law.”

The proponents she refers to are/is
Bill Zimmerman, the campaign manager
installed by East Coast masterminds to
replace Dennis Peron as their price for
funding a signature drive. Zimmerman
wrote ballot arguments pitching the ini-
tiative as merely a defense in court, not
a bar to prosecution. Werdegar pointedly
quotes Zimmerman’s line that “police of-
ficers can still arrest for marijuana of-
fenses. Proposition 215 simply gives
those arrested a defense in court.”

She concluded: “given the Compas-
sionate Use Act’s modest objectives and
the manner in which it was presented to
the voters for adoption, we have no rea-
son to conclude the voters intended to
speak so broadly, and in a context so far
removed from the criminal law, as to re-
quire employers to accomodate mari-
juana use.”

Attorney Bill Panzer says that the
state Supreme Court ruling for
RagingWire “brings to mind my old law
school professor who used to say, ‘No

principle that an employer may not dis-
charge an employee for a reason that vio-
lates a fundamental public policy of the
state. For example, bosses can’t fire
people —legally—because of their gen-
der or race. Ross’s lawyers argued that
RagingWire violated the policies implicit
in the Compassionate Use Act and the
privacy clause of the California Consti-
tution (a worker should be able to choose
his or her own medical treatment with-
out interference from his or her boss).

On Jan. 24 a 5-2 majority issued its
judgment for RagingWire. It was writ-
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case is ever decided on the law. First the
judges decide what they want to do. Then
they find the reasoning. The reasoning
here, distilled down, is ‘Just because it’s
not illegal doesn’t mean it’s legal.’To
which I  answer: ‘Yes, it does.’”

The Ross case “came down to the
state-federal conflict,” says Panzer, “and
the state Supreme Court chickened out.”

Legislative Remedy?
As Joe Elford got news of the ruling

against Ross Jan. 24, he was preparing a
response to the City of Garden Grove’s
request for a review by the state Supreme
Court of an appellate court ruling in the
Kha case. (See story on page 51.)

Asked about the implications of the
Ross decision, Elford said, “it clearly
signals that the California Supreme
Court is not hospitable to medical mari-
juana. So it puts any pro-medical-mari-
juana decision that comes out of the
courts of appeals at risk.

“On the other hand,” Elford hastened
to add, “I  don’t see any direct implica-
tions for Chakos because that was a
purely criminal case.”

 Americans for Safe Access won’t
appeal the Ross decision to the U.S. Su-
preme Court. “This is a purely state-law
case,” Elford says. “We had two causes
of action under state law. The state’s
highest court should be determining state
law. The U.S. Supreme Court really has
no business interfering in state law.”

ASA has been working with State
Sen. Mark Leno on legislation that
would prevent employers from discrimi-
nating against medical marijuana users
based on their patient status or a posi-
tive test.

Comments by Philip A. Denney, MD,
President of the Society of Cannabis Cli-
nicians, upon reading the Ross decision:

There are any number of drugs that
can be used legally or illegally. Mor-
phine, amphetamines, cocaine —there
are legitimate medical uses for each of
them. The purpose of the urine drug
screen is to find out whether you’ve used
any illegal drugs, not to find out which
legal drugs you’ve used.  Its scope is nar-
rowly limited. Therefore, if you use a
particular drug legally, the drug test is
not “positive” for an illegal drug, it’s
“negative” for an illegal drug.

 I would argue that the court didn’t
get it. Let’s leave cannabis out of it and
consider opiates —drugs derived from
the opium poppy, either natural ones  or
synthetic ones. They all look the same
on a urine drug screen —heroin and co-
deine look the same.  You can have opi-
ates in your system legally or illegally.
The lab that does the drug test reports to
the employer “inconclusive,” meaning
they can’t tell whether the substance is
there legally or illegally.

The employer then has to hire a
phsyician —a medical review officer—
to make the determination whether the
urine drug screen is positive or negative.
He calls the patient and asks “Are you
so and so?  Did you submit a drug test
on such and such a date?... It came back
postiive for opiates. Do you have a rea-
son for opiates to be in your urine?”

And you’ll say, ‘Well, yes, I have a
prescription for Vicodin from my den-
tist. And he’ll say ‘Fine, what’s your
dentist’s name? What’s the number on
the prescription? Where did you get it
filled? Is there a phone number on
there?”

And he’ll check it out, make a couple
of phone calls, and if the patient’s story

Denney on the Ross Ruling: The Court Didn’t Get it

holds up, the drug test is read and re-
ported to the employer as “negative” for
illegal drugs.

We now have this curious situation
where the Court has said that the test was
positive for THC, as if it was an illegal
drug, which demonstrates —logically, by
the semantics— that they don’t get it.
Yes, there is THC in the urine. But that
doesn’t mean that the test came back
positive for illegal drugs.

This same Court in Mower said that
a doctor’s approval of cannabis use has
to be treated as if it’s a prescription for
any other drug.  They ignore their own
ruling that it be treated as if it were any
other drug!

It’s frustrating trying to accept that
this is the last word, and I am hopeful
that the legislature will step up and pro-
tect people who use cannabis legally
from discrimination in the workplace.

I have no problem with a measure that
doesn’t cover workers in safety-sensitive
positions, as long as it has a proper defi-
nition of “under the influence.” I deal
with this often in the DUI setting.

 Cannabis has the potential to impair
your ability to drive. It depends on the
level of cannabinoids in your system.
You have to take blood to get anything
meaningful. Work done by Franjo
Grotenhermen in Germany shows that
there’s a baseline level of THC of about
two nanograms per milliliter for people

who use cannabis regularly. At levels be-
tween five and 10 nanograms per milli-
liter, there is the potential for impair-
ment. At levels above 10 nanograms per
milliliter there’s a likelihood of impair-
ment.  (See “Rational Guidelines for
Dosing,” by Gregory T. Carter et al,
O’Shaughnessy’s Autumn 2005.)

To prove impairment in the work-
place, one could subject an employee —
for cause, i.e. if the person may have
caused an accident— to a blood test and
tell fairly reasonably if he was likely to
have been impaired. This is the way it
should be done.  It would require a blood
test unless less intrusive tests become
available —saliva, for example.

A hair sample wouldn’t tell you any-
thing about the person’s immediate con-
dition, which is what you want to know.
You don’t want to know if he was im-
paired last week-end.

The situation is analogous to alcohol.
California workers have the right to
drink alcohol —a much more dangerous
drug than cannabis, by any measure—
and the employer has a right to expect
them to show up sober. You can be tested
on the spot to determine sobriety.

We’re all in agreement that
workplaces should be safe.

Perhaps Leno’s bill will arrange for
on-the-spot testing for cause. The key
thing is to distnguish between having
something in your urine and having it
there illegally. That part of the bill should
be made real clear. We’re not condon-
ing drug use in the workplace. We’re not
talking about workplace safety. We’re all
in agreement that workplaces should be
safe. What we’re talking about is fair
treatment for California workers who are
using cannabis legitimately.

Gary Ross is now employed as a camp
superintendent for a Sacramento non-
profit. Last January his wife was killed

She gave me a form saying I was being
terminated for THC. She also presented
me with a five- or six-page document and
said if I’d sign the document they’d give
me two weeks pay or something like that
and I would release them from all civil
responsibility for terminating me for
THC in my system. So I told her I wasn’t
going to sign it, I was going to take it
home and think about it. I gave it to my
lawyer, Stewart Katz...

O’S: Why is drug testing required in
the computer industry?

Ross:  I don’t know. I’ve known com-
panies that are straight-up government
contractors and they don’t give drug tests.
And I’ve worked for others that had noth-
ing to do with government and they drug
test. I’ve been wondering: how many
state employees use medical marijuana?
Are federal dollars being withheld from
California because state employees use
medical marijuana?   RagingWire doesn’t
have any government contracts. All they
do is house computers...

O’S: What exactly were you going to
be doing for RagingWire?

Ross: I was going to be an on-site re-
pair person. So if your company had
computers at RagingWire and there was
a problem that required service and you
didn’t feel like sending your UNIX
admin up, I’d be able to take care of it. I
was also taking care of the servers.

O’S: You must be highly skilled.
There’s lots of troubleshooters out there
but you were a troubleshooter for the
troubleshooters.

Ross: That’s correct. What I used to
do —what I love to do— is, I was the
guy on the front line who would para-
chute into companies and fix their prob-
lems and move on to the next...

O’S: When did you decide to fight
Ragingwire’s decision to terminate you?

Ross:  Immediately...
O’S: How did you find Stewart Katz?
Ross: I joined NORML. And I started

going through their list of lawyers and
calling them. None of them asked me any
questions, they just turned me down. Ei-
ther it wasn’t their specialty or there was
nothing in it for them. Finally one of them
referred me to Stewart. He asked me
questions and —this is nothing against
Stewart— he realized my salary was
$74,000 and that there was a potential
for some money.

O’S: How does federal law come into
it. Joe Elford says there’s no federal law
prohibiting employment by someone
with THC in their system.

Ross: I thought this was an intrastate
issue, not interstate commerce. I thought
my case was cut-and-dry. California
voted for it. California employer. When
I worked for a company in Denver called
R Squared, my office was at my home in
California. The labor laws that applied
to me were California laws, not Colorado
laws. They had a policy that you didn’t
get paid vacation till you had worked for
them for one year. But in California, va-
cation accrues monthly. So that’s how
mine was handled.

Except for certain safety situations
there is no federal law requiring corpo-
rations to drug test their employees or to
terminate them if they’re positive.

Our interview ended with Ross
commenting,“I’m a social person. I’m
not even angry at RagingWire. They just
decided that this is their policy and
they’re going to enforce it. Personally, I
think they’d be better off in Utah or some
place.”

From an Interview With Gary Ross

in an auto accident. He has a
grown daughter  whose family
he is very close to and a 21-
year-old son in the Army, sta-
tioned at Fort Knox. “It won’t
be long before he gets in the ro-
tation to go overseas, which
scares the heck out of me,”
Ross told O’Shaughnessy’s in
an interview November 7, the
morning after his case was ar-
gued before the state Supreme
Court. Some excerpts follow.

O’Shaughnessy’s: ...How Gary Ross stood up for millions of people.

did you find marijuana (as an alternative
to painkillers from the VA)?

Ross: I went to see Dr. Tod Mikuriya.
O’S: This article is going to come out

in an issue honoring him.
Ross: Fantastic!
O’S: Tod connects to just about ev-

ery story, it turns out.
Ross: Nothing but respect for the man.

He was a pioneer, for sure.
O’S: How did you know to go to him?
Ross: In ’96 when the law passed I

said, ‘Okay, let’s see what’s going to hap-
pen.’  And I started following the news.
Of course, Dr. Mikuriya was all over the
news, he was battling McCaffrey. I did
some research and found that he’d been
studying medical marijuana since 1965.
So I said, ‘This is the man I need to talk
to.’ I first saw him in 1999 and then saw
him again for renewals. When I went
back for a renewal he remembered me

very well. He was a sharp man. Then
when my case was filed in 2001 we had
several discussions about it...

O’S: How did getting approval to
medicate with marijuana affect your VA
situation?

Ross: I didn’t rush into the VA. Al-
most every doctor that I’ve talked to
about alternative medicine has always
laughed in my face...

O’S: Where did you see the ad for
RagingWire?

Ross: on Monster.com. There’s about
10 interviews to go through. Before you
start the interview process you have to
be cleared by security. You fill out your
application, give them your social secu-
rity number and they run a background
check on you. It can take months. I ap-
plied in January ’01 and I  started in April
or May.  So, to go through that and get
the job and then four days later get sus-
pended —that was frustrating...

The director of HR called me up and
said, “We’ve decided to terminate you.”

It’s frustrating trying to ac-
cept that this is the last word,
and I am hopeful that the leg-
islature will step up and pro-
tect people who use cannabis
legally from discrimination in
the workplace.


